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What is Example 4 all about ? 

• Functional analysis post-BEPS  
• Risk allocation and attribution of consequences  
• Loss for a PE   
• Transfer Pricing & Attribution of profits to permanent establishments: 

 
 

“There may be functions that do not lead  
to the assumption of risk of a DAE under Article 9, but  

which are SPFs relevant to the attribution of risk  
to the DAPE under Article 7” 

 
 
This notably stems from §1.94 of the Action 8-10 BEPS Report:  
“the fact that other associated enterprises also exercise control over the same risk does not 
affect the assumption of that risk by the first-mentioned enterprise” 

As per Discussion Draft 
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Our take as economists on Example 4 

1. Where is the Value dimension?  BEPS commands an extension of traditional functional 
analysis, from transaction and tested party to the broad context of joint value creation  

2. Does the literal interpretation of §1.94 make any sense? May §1.94 contravene with the 
arm’s length principle ? 

3. If a contribution does not deserve a compensation under the ALP under article 9, could it 
deserve a compensation under the AOA, under article 7? 

4. We believe that §1.94 has been drafted with different circumstances in mind than those set 
out in Example 4 

Establishing a link with the new Chapter I Framework on Risks could certainly  
have proven useful from this perspective 
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Looking at the bigger picture: 
Is the DAPE Concept workable from an economist perspective ? 

• The BEPS work under Action 8-10 should enable Transfer Pricing practitioners to  
“flex the biceps of the arm’s length principle” 

 

• Wouldn’t Article 9 therefore be now sufficient to address a number of BEPS situations  
which are addressed under Article 7 in the current draft? 

 

• Is the DAPE concept workable for the purposes of practical profit attribution under the Separate 
Enterprise approach? 

- To the difference of a fixed place PE, a DAPE may not correspond to an economic reality per se 

- Is it workable outside of a narrow guidance in the DAPE Section (I-D-5) in the 2010 report ? 

- More generally, does the DAPE concept make sense in a post-BEPS transfer pricing practice? 

     

• A more consistent use of Value Chain Analysis is key in this perspective, for purposes of, respectively,  
Transfer Pricing (Article 9) , PE assessment (Article 5) and PE profit attribution (Article 7) 
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